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Training Scenario – Maputo, November 2005
John & John develop, manufacture and market body care products in numerous countries.  One of their best selling products is a baby powder marketed in a white plastic container with their registered trademark on.   John &John have a distribution system that oversees marketing to numerous chain stores in various African countries and have a regional office to monitor the distribution and marketing of their products.

Four weeks ago, Mr. Pluto from the regional customer service office received a call from an irate customer who had bought the product from the Kwik-Buck convenience store in Maputo.  She complained of severe itching and flaking of her baby’s skin, a high fever and the baby having been hospitalized. 

Mr. Pluto visited the Kwik-Buck store and the shop owner said he had bought the products from another supplier because of the lower price and that, incidentally, he had had similar complaints before.  Mr. Pluto explained that the containers may not be from an authorized dealer and bought two containers for testing.  Upon his request, Mr. Pluto inspected the remainder of the stock and noticed the printing on the boxes indicated that the baby powder had been “made in China”.  In addition, Mr. Pluto noticed two boxes containing 300 empty CD’s,  200 copied CDs of a local artist, a photo copier with 500 copies of CD covers of the latest album of the local artist and a CD burning machine, which could copy 10 CDs simultaneously.  The shop owner refused to surrender the remaining supply of baby powder to Mr. Pluto because he wanted to recoup the cost by selling the remainder.  When Mr. Pluto asked him about the CD copying operation, he told Mr. Pluto that it was none of his business what music he copied for his private use.

The subsequent laboratory test report concluded that the baby powder, in addition to bearing a counterfeit mark and pirated label, contained harmful ingredients.

1.
Is there a legal basis for any action against the shop owner?

2.
If John & John are concerned that the shop owner will sell the remaining stock to individual customers, what can they ask a court to do?

3.
If John & John are concerned that the remaining stock will be destroyed, what can they ask a court to do? 

4.
Can John & John obtain an order from a court instructing the shop owner to provide information about the source of the containers?

5.
What would John & John have to do to initiate Customs activity screening future imports?

6.
What can Customs do it they detect counterfeit goods at the border?

7.
Do Customs have the authority to make the legal determination on whether goods are counterfeit or pirated?

8.
What could happen to the importer and / or the counterfeit goods?

9.
Is there another government agency that is responsible for actions against the importation of counterfeit and pirated goods entering Mozambique?

Based on a court order, the shop owner showed the purchase order and receipt to Mr. Pluto.  The receipt for the purchase was handwritten and had no pre-printed name of the company providing the baby powder, but the shop owner did point to the name Gold Link Importers handwritten under the scribbled signature.  Based on the information on the receipt, John & John were satisfied that Gold Link was the importer.

10.
Upon what legal authority can the police and/or prosecutor act?

11.
What, if any, can happen to –

-
the shop owner?

-
the baby powder and remaining stock?

-
the CD’s and related equipment?
-
Gold Link Importers?

12.
What if Gold Link was based in China?

13.
If you are a customs officer, police officer, prosecutor or judge, what other information do you need to pursue enforcement actions and what suggestions do you have to take additional actions?

14. Would the answers of any of the above questions have been different if the complaint had been made to the Department of Health?
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